GENERAL ADMINISTRATION DIVISION
Report No. 2

OGDENSBURG CITY SCHOOL DISTRICT
OGDENSBURG, NEW YORK

SUBJECT: First Review of Revised Board of Education Policy #7551
Sexuat Harassment of Students (required)

DATE: April 5, 2021

REASON FOR BOARD CONSIDERATION:

The Board of Education must review and approve all policies and
regulations of the Ogdensburg City School District.

FACTS AND ANALYSIS:
Title IX of the Education Amendments of 1972 (Title 1X), 20 U.S.C.
Section 1681, prohibits discrimination on the basis of sex in any
federally funded education program and activity. Therefore, the
purpose of the 2021 Policy update is to provide districts with
revisions to the current policy on sexual harassment including
sexual violence. School districts are encouraged to review their
policies and procedures currently in place to prevent sexuat

harassment and sexual violence and procedures to reslove
complaints.

RECOMMENDED ACTION:

None necessary - First review only,

APPROVED FOR PRESENTATION TO THE BOARD:

Superintendent

%J»;KJQML/

KK/alf
Attachment



SUBJECT: SEXUAL HARASSMENT OF STUDENTS

Overview

The District is committed to creating and maintaining an environment which is free from
discrimination and harassment. This policy addresses sexual harassment of students. It is just one
component of the District's overall commitment to maintaining a discrimination and harassment-free
educational and work environment.

Consistent with this commitment and in accordance with law and regulation, the District prohibits all
forms of sexual harassment of students by any individual on school property and at school functions which,
for purposes of this policy, means a school-sponsored or school-authorized extracurricular event or activity
regardless of where the event or activity takes place, including any event or activity that may take place
virtually or in another state.

The District adopts this policy as part of its effort to provide for the prompt and equitable resolution
of complaints of sexual harassment of students. The District will promptly respond to reports of sexual
harassment of students, ensure that all investigations are conducted within a reasonably prompt time frame
and under a predictable fair grievance process that provides due process protections, and impose
disciplinary measures and implement remedies when warranted.

Inquiries about this policy may be directed to the District's Civil Rights Compliance Officer(s)
(CRCO(s)), Title IX Coordinator(s), and/or the Dignity Act Coordinator(s) (DAC(s)).

What Constitutes Sexual Harassment

Sexual harassment is a form of sex discrimination and is unlawful. It includes harassment on the basis
of sex, sexual orientation, self-identified or perceived sex, gender expression, gender identity, and the status
of being transgender. Sexual harassment can occur between any individuals, regardless of their sex or
gender.

Generally stated, sexual harassment consists of subjecting an individual to unwelcome conduct which
is either of a sexual nature or which is directed at an individual because of that individual's sex.

This conduct may, among other things, have the purpose or effect of: creating an intimidating, hostile,
or offensive environment; substantially or unreasonably interfering with a student's educational
performance, opportunities, benefits, or well-being; or otherwise adversely affecting a student's educational
opportunities. Petty slights or trivial inconveniences generally do not constitute harassing conduct.

Determinations as to whether conduct or an incident constitutes sexual harassment will be made
consistent with applicable law and regulation, as well as any applicable District policy, regulation,
procedure, or other document such as the District's Code of Conduct. The examples below are intended to
serve as a general guide for individuals in determining what may constitute sexual harassment. These
examples should not be construed to add or limit the rights that students possess as a matter of law.

(Continued)



SUBJECT: SEXUAL HARASSMENT OF STUDENTS (Cont'd.)

Examples of Sexual Harassment

Sexual harassment can be verbal, non-verbal, or physical. Examples of this conduct may include, but
are not limited to, the following:

a)

b)

d)

g)

h)

i)
k)

Unwanted physical acts of a sexual nature, such as:

1.  Touching, pinching, patting, kissing, hugging, grabbing, brushing against another person's
body, or poking another person's body; and

2. Rape, sexual battery, molestation, or attempts to commit these assaults.

Engaging in sexual conduct with an individual who is unable to consent due to age, use of drugs
or alcohol, intellectual disability, or other disability.

Unwanted sexual advances or propositions, such as:

1. Demanding sexual favors of a student, insinuating that refusal to acquiesce to such favors
will adversely affect a student's grades, references, academic or scholastic placement,
and/or participation in extracurricular activities; and

2. Subtle or obvious pressure for unwelcome sexual activities.

Verbal abuse or ridicule, including profanity, innuendoes, stories, and jokes that are sexual in

nature and/or gender-related. This might include inappropriate sex-oriented comments on

appearance, including dress or physical features.

Asking or commenting about an individual's sexual activities.

Hostile actions taken against an individual because of that individual's sex, sexual orientation,
gender identity, and the status of being transgender.

Displaying or distributing pornographic or other sexually explicit materials (print or digital)
such as magazines, pictures, cartoons, etc.

Unwelcome staring, leering, or gesturing which is sexually suggestive in nature.
Unwelcome and/or offensive public displays of sexual or physical affection.
Clothing that reflects sexually obscene and/or sexually explicit messages, slogans, or pictures.

Any other unwelcome and unwanted sexually oriented and/or gender-based behavior which is
sexually demeaning, belittling, intimidating, or perpetrates sexual stereotypes and attitudes.

(Continued)



SUBJECT: SEXUAL HARASSMENT OF STUDENTS (Cont'd.)

Reporting Allegations of Sexual Harassment

In order for the District to enforce this policy, and to take corrective action as warranted, it is essential
that students who believe that they have been a victim of sexual harassment in the school environment, as
well as any other person who has knowledge of or witnesses any possible sexual harassment, immediately
report the alleged conduct or incident. Reports of sexual harassment may be made orally or in writing to
any District employee including, but not limited to, a teacher, building principal, CRCO, Title 1X
Coordinator, or DAC.

All District employees who witness or receive an oral or written report of sexual harassment must
immediately inform the CRCO. Failure to immediately inform the CRCO may subject the employee to
discipline up to and including termination. If the CRCO is unavailable, including due to a conflict of interest
or other disqualifying reason, the report will be directed to another CRCO, if the District has designated
another individual to serve in that capacity. If the District has not designated another CRCO, the

Superintendent will ensure that another person with the appropriate training and qualifications is appointed
to act as the CRCO.

Additionally, District employees must comply with reporting requirements in any other applicable
District policy or document. Applicable policies or documents may include: Policy #3420 -- Non-
Discrimination and Anti-Harassment in the District; Policy #3421 -- Title IX and Sex Discrimination;
Policy #7550 -- Dignity for All Students; and the District's Code of Conduct.

Grievance Process for Complaints of Sexual Harassment

The District will act to promptly, thoroughly, and equitably investigate all complaints, whether oral
or written, of sexual harassment of students and will promptly take appropriate action to protect students
from further sexual harassment.

Various District policies and documents address sexual harassment of students. These policies and
documents may include: Policy #3420 -- Non-Discrimination and Anti-Harassment in the District; Policy
#3421 -- Title [X and Sex Discrimination; Policy #7550 -- Dignity for All Students; and the District's Code
of Conduct. All complaints will be handled in accordance with the applicable District policies and/or
documents.

The determination as to which District policies and/or documents are applicable is fact specific, and
the CRCO may work with other District staff such as the District's Title IX Coordinator(s) and/or DAC(s)
to determine which District policies and/or documents are applicable to the specific facts of the complaint.

If an investigation reveals that sexual harassment has occurred, the District will take immediate
corrective action as warranted. This action will be taken in accordance with applicable law and regulation,
as well as any applicable District policy, regulation, procedure, collective bargaining agreement, third-party
contract, or other document such as the District's Code of Conduct.

(Continued)



SUBJECT: SEXUAL HARASSMENT OF STUDENTS (Cont'd.)

Prohibition of Retaliatory Behavior (Commonly Known as " Whistle-Blower" Protection)

The District prohibits retaliation against any individual because the individual made a report or
complaint, testified, assisted, or participated or refused to participate in an investigation, proceeding, or
hearing related to a complaint of sexual harassment.

Complaints of retaliation may be directed to the CRCO. If the CRCO is unavailable, including due to
a conflict of interest or other disqualifying reason, the report will be directed to another CRCO, if the District
has designated another individual to serve in that capacity. If the District has not designated another CRCO,
the Superintendent will ensure that another person with the appropriate training and qualifications is
appointed to act as the CRCO.

Where appropriate, follow-up inquiries will be made to ensure that the sexual harassment has not
resumed and that those involved in the investigation have not suffered retaliation.

Equal Educational Opportunities Act of 1974, 20 USC § 1701 et seq.

Title IV of the Civil Rights Act of 1964, 42 USC § 2000c et seq.

Title IX of the Education Amendments Act of 1972, 20 USC § 1681 et seq.
34 CFR Parts 106 and 270

45 CFR Part 86

Civil Rights Law § 40-c

Education Law §§ 10-18, 313, 2801, and 3201-a

New York State Human Rights Law, Executive Law § 290 et seq.

8 NYCRR § 100.2

9 NYCRR § 466 et seq.

NOTE: Refer also to Policies #3410 -- Code of Conduct
#3420 -- Non-Discrimination and Anti-Harassment in the District
#3421 -- Title IX and Sex Discrimination

#7553 -- Hazing of Students
District Code of Conduct

Adoption Date
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SUBJECT: SEXUAL HARASSMENT OF STUDENTS

The Board of Education affirms its commitment to non-discrimination and recognizes its
responsibility to provide for all District students an environment that is free of sexual harassment,
including sexual violence. Sexual harassment including sexual violence is a violation of law and
stands in direct opposition to District policy. Therefore, the Board prohibits and condemns all forms of
sexual harassment by employees, school volunteers, students, and non-employees such as contractors
and vendors which occur on school grounds and at all school-sponsored events, programs and
activities including those that take place on a school bus at locations off school premises or those that
take place in another state. Since sexual violence is a form of sexual harassment, the term, "sexual
harassment" in this policy will implicitly include sexual violence even if it is not explicitly stated.

Sexual Harassment

Generally, sexual harassment is defined as unwelcome sexual advances, requests for sexual
favors and other verbal or physical conduct or communication of a sexual nature when:

a)  Submission to or rejection of such sexually harassing conduct and/or communication by a
student affects decisions regarding any aspect of the student's education, including
participation in school-sponsored activities;

b) Conditions exist within the school environment that allow or foster obscene pictures, lewd

jokes, sexual advances, requests for sexual favors or other harassing activities of a sexual
nature; and

¢) Such conduct and/or communication has the purpose or effect of substantially or
unreasonably interfering with a student's academic performance or participation in an
educational or extracurricular activity, or creating an intimidating, hostile or offensive
learning environment; and/or effectively bars the student's access to an educational
opportunity or benefit.

Sexual Violence

Sexual violence is defined by New York Penal Law as physical sexual acts perpetrated against a

person’s will or where a person is incapable of giving consent. Sexual violence includes but is not
limited to acts such as:

a) Rape,

b) Sexual assault;
¢)  Sexual battery;
d) Sexual coercion.

(Continued)
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SUBJECT: SEXUAL HARASSMENT OF STUDENTS (Cont'd.)

A person may be unable to consent to a sexual act due to his/her age, use of drugs or alcohol or
due to intellectual or other disability. In order to encourage victims of sexual violence to come
forward, a District must inform students that the District's primary concern is with their safety. The
school should assure victims that any broken rules or violations made by them will be addressed
separately from the sexual harassment allegation. For example, victims need to know that their use of
alcohol or drugs never makes them at fault for sexual violence.

The Board acknowledges that in determining whether sexual harassment has occurred the totality
of the circumstances, expectations, and relationships should be evaluated including, but not limited to,
the ages of the offender and the victim; the number of individuals involved; and the type, frequency
and duration of the conduct. A single incident of sexual harassment may be sufficiently severe to
create a hostile environment in the school and a student may experience the continuing effects from
off- campus sexual harassment when in the school setting. The Board recognizes that sexual
harassment can originate from a person of either sex against a person of the opposite or same sex, and
from a third party such as a school visitor, volunteer, or vendor, or any other individual associated
with the School District. Sexual harassment may occur from student-to-student, from staff-to-student,
from student-to-staff, as well as staff-to-staff. The District will designate, at a minimum, two (2)
Compliance Officers, one (1) of each gender.

In order for the Board to enforce this policy, and to take corrective measures as may be
necessary, it is essential that any student who believes he/she has been a victim of sexual harassment,
as well as any other person who is aware of and/or who has knowledge of or witnesses any possible
occurrence of sexual harassment, should immediately report such alleged harassment. Such report
shall be directed to or forwarded to the District's designated Compliance Officers through informal
and/or formal complaint procedures as developed by the District. Such complaints are recommended
to be in writing, although verbal complaints of alleged sexual harassment will also be promptly
investigated in accordance with the terms of this policy. In the event that the Compliance Officer is the
alleged offender, the report will be directed to the next level of supervisory authority.

Upon receipt of an informal/formal complaint (even an anonymous complaint), the District will
conduct a prompt, equitable, and thorough investigation of the charges. However, even in the absence
of a complaint, if the District has knowledge of or has reason to know of or suspect any occurrence of
sexual harassment, the District will investigate such conduct promptly, equitably, and thoroughly. To
the extent possible, within legal constraints, all complaints will be treated as confidentially and
privately as possible. However, disclosure may be necessary to complete a thorough investigation of
the charges, and any disclosure will be provided on a "need to know" basis. The Superintendent will
inform the Board of Education of investigations involving findings of harassment.

(Continued)
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SUBJECT: SEXUAL HARASSMENT OF STUDENTS (Cont'd.)

Based upon the results of the investigation, if the District determines that an employee and/or
student has violated the terms of this policy and/or accompanying regulations, immediate corrective
action will be taken as warranted. Should the offending individual be a student, appropriate
disciplinary measures will be applied, up to and including suspension, in accordance with District
policy and regulation, the Code of Conduct, and applicable laws and/or regulations. Should the
offending individual be a school employee, appropriate disciplinary measures will be applied, up to
and including termination of the offender's employment, in accordance with legal guidelines, District
policy and regulation, the Code of Conduct and the applicable collective bargaining agreement(s).
Third parties (such as school volunteers, vendors, etc.) who are found to have violated this policy

and/or accompanying regulations will be subject to appropriate sanctions as warranted and in
compliance with law.

Prohibition of Retaliatory Behavior (Commonly Known as '"Whistle-Blower" Protection)

The Board prohibits any retaliatory behavior directed against complainants, victims, witnesses,
and/or any other individuals who participated in the investigation of a complaint of sexual harassment.
Follow-up inquiries shail be made to ensure that sexual harassment has not resumed and that all those
involved in the investigation of the sexual harassment complaint have not suffered retaliation.

Finding That Sexual Harassment Did Not Occur

At any level/stage of investigation of alleged harassment, if a determination is made that
harassment did not occur, the Compliance Officer will so notify the complainant, the alleged offender
and the Superintendent of this determination. Such a finding does not preclude the complainant from

filing an appeal pursuant to District policy or regulation and/or pursuing other legal avenues of
recourse.

However, even if a determination is made that harassment did not occur, the
Superintendent/designee reserves the right to initiate staff awareness and training, as applicable, to
help ensure that the school community is not conducive to fostering harassment in the workplace.

_ In all cases, the Superintendent will inform the Board of Education of the results of each
investigation involving a finding that sexual harassment did not occur.

Knowingly Makes False Accusations

Employees and/or students who knowingly make false accusations against another individual as
to allegations of harassment may also face appropriate disciplinary action.

(Continued)
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SUBJECT: SEXUAL HARASSMENT OF STUDENTS (Cont'd.)
Privacy Rights

As part of the investigation, the District has the right to search all school property and equipment
including District computers. Although rooms, desks, cabinets, lockers, computers, etc. are provided
by the District for the use of staff and students, the users do not have exclusive use of these locations
or equipment and should not expect that materials stored therein will be private.

Development and Dissemination of Administrative Regulations

Regulations will be developed for reporting, investigating and remedying allegations of sexual
harassment. An appeal procedure will also be provided to address any unresolved complaints and/or
unsatisfactory prior determinations by the applicable Compliance Officer(s).

Such regulations will be developed in accordance with federal and state law as well as any
applicable collective bargaining agreement(s).

The Superintendent/designee(s) will affirmatively discuss the topic of sexual harassment with all
employees and students, express the District's condemnation of such conduct, and explain the
sanctions for such harassment. Appropriate training and/or "awareness" programs will be established
for staff and students to help ensure knowledge of and familiarity with the issues pertaining to sexual
harassment in the schools, and to disseminate preventative measures to help reduce such incidents of
prohibited conduct. Furthermore, special training will be provided for designated supervisors and

managerial employees, as may be necessary, for training in the investigation of sexual harassment
complaints.

A copy of this policy and its accompanying regulations will be available upon request and may
be posted at various locations in each school building. The District's policy and regulations on sexual

harassment will be published in appropriate school publications such as teacher/employee handbooks,
student handbooks, and/or school calendars.

Civil Rights Act of 1991, 42 United States Code (USC) Section 1981(a)

Title VII of the Civil Rights Act of 1964, 42 United States Code {(USC) Section 2000e et seq.

Title IX of the Education Amendments of 1972, 20 United States Code (USC) Section 1681 et seq.
34 Code of Federal Regulations (CFR) Section 100 et seq.

29 Code of Federal Regulations (CFR) Section 1604.11(a)

Civil Service Law Section 75-B

Education Law Section 2801(1)

Executive Law Sections 296 and 297

Adopted: June 2011




